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parties after the record has been cer-
tified to the Board of Directors; excep-
tions and requests for oral argument; 
and any other papers required to be 
filed with the Board of Directors under 
this part 308. 

§ 308.105 Custodian of the record. 
The Executive Secretary is the offi-

cial custodian of the record when no 
administrative law judge has jurisdic-
tion over the proceeding. As the offi-
cial custodian, the Executive Secretary 
shall maintain the official record of all 
papers filed in each proceeding. 

§ 308.106 Written testimony in lieu of 
oral hearing. 

(a) General rule. (1) At any time more 
than fifteen days before the hearing is 
to commence, on the motion of any 
party or on his or her own motion, the 
administrative law judge may order 
that the parties present part or all of 
their case-in-chief and, if ordered, their 
rebuttal, in the form of exhibits and 
written statements sworn to by the 
witness offering such statements as 
evidence, provided that if any party ob-
jects, the administrative law judge 
shall not require such a format if that 
format would violate the objecting par-
ty’s right under the Administrative 
Procedure Act, or other applicable law, 
or would otherwise unfairly prejudice 
that party. 

(2) Any such order shall provide that 
each party shall, upon request, have 
the same right of oral cross-examina-
tion (or redirect examination) as would 
exist had the witness testified orally 
rather than through a written state-
ment. Such order shall also provide 
that any party has a right to call any 
hostile witness or adverse party to tes-
tify orally. 

(b) Scheduling of submission of written 
testimony. (1) If written direct testi-
mony and exhibits are ordered under 
paragraph (a) of this section, the ad-
ministrative law judge shall require 
that it be filed within the time period 
for commencement of the hearing, and 
the hearing shall be deemed to have 
commenced on the day such testimony 
is due. 

(2) Absent good cause shown, written 
rebuttal, if any, shall be submitted and 
the oral portion of the hearing begun 

within 30 days of the date set for filing 
written direct testimony. 

(3) The administrative law judge 
shall direct, unless good cause requires 
otherwise, that— 

(i) All parties shall simultaneously 
file any exhibits and written direct tes-
timony required under paragraph (b)(1) 
of this section; and 

(ii) All parties shall simultaneously 
file any exhibits and written rebuttal 
required under paragraph (b)(2) of this 
section. 

(c) Failure to comply with order to file 
written testimony. (1) The failure of any 
party to comply with an order to file 
written testimony or exhibits at the 
time and in the manner required under 
this section shall be deemed a waiver of 
that party’s right to present any evi-
dence, except testimony of a previously 
identified adverse party or hostile wit-
ness. Failure to file written testimony 
or exhibits is, however, not a waiver of 
that party’s right of cross-examination 
or a waiver of the right to present re-
buttal evidence that was not required 
to be submitted in written form. 

(2) Late filings of papers under this 
section may be allowed and accepted 
only upon good cause shown. 

§ 308.107 Document discovery. 
(a) Parties to proceedings set forth at 

§ 308.01 of the Uniform Rules and as 
provided in the Local Rules may obtain 
discovery only through the production 
of documents. No other form of dis-
covery shall be allowed. 

(b) Any questioning at a deposition of 
a person producing documents pursu-
ant to a document subpoena shall be 
strictly limited to the identification of 
documents produced by that person 
and a reasonable examination to deter-
mine whether the subpoenaed person 
made an adequate search for, and has 
produced, all subpoenaed documents. 

Subpart C—Rules of Practice Be-
fore the FDIC and Standards 
of Conduct 

§ 308.108 Sanctions. 
(a) General rule. Appropriate sanc-

tions may be imposed when any coun-
sel or party has acted, or failed to act, 
in a manner required by applicable 
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statute, regulations, or order, and that 
act or failure to act: 

(1) Constitutes contemptuous con-
duct; 

(2) Has in a material way injured or 
prejudiced some other party in terms 
of substantive injury, incurring addi-
tional expenses including attorney’s 
fees, prejudicial delay, or otherwise; 

(3) Is a clear and unexcused violation 
of an applicable statute, regulation, or 
order; or 

(4) Has unduly delayed the pro-
ceeding. 

(b) Sanctions. Sanctions which may 
be imposed include any one or more of 
the following: 

(1) Issuing an order against the 
party; 

(2) Rejecting or striking any testi-
mony or documentary evidence offered, 
or other papers filed, by the party; 

(3) Precluding the party from con-
testing specific issues or findings; 

(4) Precluding the party from offering 
certain evidence or from challenging or 
contesting certain evidence offered by 
another party; 

(5) Precluding the party from making 
a late filing or conditioning a late fil-
ing on any terms that are just; and 

(6) Assessing reasonable expenses, in-
cluding attorney’s fees, incurred by 
any other party as a result of the im-
proper action or failure to act. 

(c) Limits on dismissal as a sanction. 
No recommendation of dismissal shall 
be made by the administrative law 
judge or granted by the Board of Direc-
tors based on the failure to hold a hear-
ing within the time period called for in 
this part 308, or on the failure of an ad-
ministrative law judge to render a rec-
ommended decision within the time pe-
riod called for in this part 308, absent a 
finding: 

(1) That the delay resulted solely or 
principally from the conduct of the 
FDIC enforcement counsel; 

(2) That the conduct of the FDIC en-
forcement counsel is unexcused; 

(3) That the moving respondent took 
all reasonable steps to oppose and pre-
vent the subject delay; 

(4) That the moving respondent has 
been materially prejudiced or injured; 
and 

(5) That no lesser or different sanc-
tion is adequate. 

(d) Procedure for imposition of sanc-
tions. (1) The administrative law judge, 
upon the request of any party, or on his 
or her own motion, may impose sanc-
tions in accordance with this section, 
provided that the administrative law 
judge may only recommend to the 
Board of Directors the sanction of en-
tering a final order determining the 
case on the merits. 

(2) No sanction, other than refusing 
to accept late papers, authorized by 
this section shall be imposed without 
prior notice to all parties and an oppor-
tunity for any counsel or party against 
whom sanctions would be imposed to 
be heard. Such opportunity to be heard 
may be on such notice, and the re-
sponse may be in such form, as the ad-
ministrative law judge directs. The op-
portunity to be heard may be limited 
to an opportunity to respond orally im-
mediately after the act or inaction 
covered by this section is noted by the 
administrative law judge. 

(3) Requests for the imposition of 
sanctions by any party, and the impo-
sition of sanctions, shall be treated for 
interlocutory review purposes in the 
same manner as any other ruling by 
the administrative law judge. 

(4) Section not exclusive. Nothing in 
this section shall be read as precluding 
the administrative law judge or the 
Board of Directors from taking any 
other action, or imposing any restric-
tion or sanction, authorized by applica-
ble statute or regulation. 

§ 308.109 Suspension and disbarment. 

(a) Discretionary suspension and dis-
barment. (1) The Board of Directors 
may suspend or revoke the privilege of 
any counsel to appear or practice be-
fore the FDIC if, after notice of and op-
portunity for hearing in the matter, 
that counsel is found by the Board of 
Directors: 

(i) Not to possess the requisite quali-
fications to represent others; 

(ii) To be seriously lacking in char-
acter or integrity or to have engaged in 
material unethical or improper profes-
sional conduct; 

(iii) To have engaged in, or aided and 
abetted, a material and knowing viola-
tion of the FDIA; or 
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